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P. K. MENON*

Water Resources Development
of International Rivers
With Special Reference
to the Developing World
Introduction
The necessity for proper conservation and prudent utilization of water has
been widely recognized from time immemorial. In recent years, however, with
new scientific findings of its uses and with the pressure of rising demand
resulting from an increasing population an expanding agriculture and a
rapidly developing industrial complex, the problem of water resources development has become a matter of major concern to the world community. With
the emergence of a large number of territories into independent statehood
after World War II, most of which are in the developing areas of the world,
rivers which were formerly national have now become international.' A very
large proportion of the water resources of the rivers are now shared by two or
more countries.
The international character of water resources of a river basin has restrained
their development. The use or development of water available in one part of
the basin influences the nature and benefits that can be realized in other
parts of the basin. The basin, therefore, poses special problems at each stage
of its development such as data collection, exchange and standardization of
data, fixation of priorities, overall planning, engineering project design,
agreement in equitable apportionment of consumptive uses, stream pollution,
construction, operation, maintenance and settlement of disputes. Data, the
*J.S.D., LL.M. (New York); LL.M. (McGill); LL.B. (Bombay); B. Com. (Madras); Senior
Lecturer in Law, University of the West Indies, Barbados (1973-). The views and opinions expressed
herein are of the author alone and do not necessarily represent those of any government agency or
institution with which he is associated. Financial assistance given by University of the West Indies
for completion of the paper is gratefully acknowledged.
'By custom and practice, a river that lies wholly, from its source to the mouth, within the
boundaries of one and the same state is regarded as national. Such a river is under the exclusive
control of the territorial power. Other rivers may lie in part within the jurisdiction of or form the
boundary between two or more states. Both categories are considered as international rivers, though
for the purposes of clarity the former are called successive or not-national rivers and the latter
boundary or contiguous rivers.
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most important prerequisite in a water resources development program, are
spotty and uneven. In the developing world, wide gaps exist in the data itself
and more particularly in regard to its standardization and credibility. Further,
there is no machinery for the assembling, exchange and dissemination of the
data collected.
The development of water resources of an international river, whether for a
consumptive use such as irrigation or a non-consumptive use such as power
generation, necessitates a modification of its natural features. The problem
thereupon arises within what legal limits and conditions a basin state or group
of states may undertake such development projects.
According to the traditional concept, every territorial state exercises
sovereign authority and is therefore entitled to exclusive development, administration, and control in its part of the basin. The claim of absolute sovereignty
over part of an international river raises problems. These problems are different from those resulting from the sovereignty over land territory or territorial waters. Such territory is static and the sovereignty of a state is more
readily defined. But in the case of waters of a drainage basin, the water is
in continuous motion 2 forming the boundary or crossing boundaries from
one state to another; and any change in its natural condition or use in one
state may cause or threaten injury to a cobasin state. This inherent difference
between the national rights over a static area and a moving mass has tended
toward a gradual dwindling of the claim of territorial sovereignty over inland
waters. 3
Territorial sovereign rights, leaving aside the broad question whether they
are absolutely enjoyed in this area, were increasingly abandoned by treaty or
agreement to international river commissions which exercised varying powers

'he flowing waters may be compared to moving clouds or migratory birds. As the United States
Court said of the latter in Missouri v. Holland case, "to put the claim of the State upon title is to lean
upon a slender thread. Wild birds are not in the possession of anyone, and possession is the
beginning of ownership. The whole foundation of the State's rights is the presence within their
jurisdiction of birds that yesterday had not arrived, tomorrow may be in another State and in a week
a thousand miles away. The subject matter is only transitorily within the State and has no permanent
habitat therein." 252 U.S. 416 (1920).
3
For example, in the eighteenth and nineteenth centuries, when water was utilized mainly for the
purpose of navigation, there was a marked tendency toward the internationalization of rivers.
Historically speaking, after the French Revolution, with its liberal ideas, France formulated a
general provision in this regard. On November 16, 1792, a decree of the Provisional Executive
Council of the French Republic provided that "the watercourse of rivers shall be the common and
inalienable property of all the countries watered by it and no nation may without injustice, claim
the right to have the sole use of the channel of a river and pervent the neighbouring peoples from
enjoying the same advantage." The Treaty of Paris of May 30, 1814 laid down the principle of
complete freedom of navigation on the Rhine in such a manner that it may be forbidden to none.
The principle was reaffirmed in Articles 108 to 117 of the Final Act of the Congress of Vienna in
1815, was applied to Rhine from 1815 and to the Danube after the Congress of Paris in 1856.
Similarly, the Congress of Berlin of 1885 opened to all flags the Congo and Niger rivers and their
tributaries.
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of administrative control as, for example, on the Rhine, the Elbe, the Oder,
and the Danube in Europe. In the Americas, international commissions have
been set up for American-Canadian and the American-Mexican rivers.
Rational utilization and optimum development of international water
resources, as we will see during the course of the following discussion, require
cooperative and concerted action of riparian states on the basis of certain
minimum agreed legal principles defining rights and obligations. As a result of
the uncertainties and inadequacies of existing legal authorities, the resources
cannot be exploited, let alone developed, in the common interest of all concerned. In fact, technical and financial difficulties are accentuated by a lack
of coherent legal principles and suitable institutional infrastructure. Vast and
impressive potentialities remain insufficiently or improperly utilized. There
is a pressing need to make a serious attempt to formulate acceptable general
guiding principles of law to deal with the new development activities. The
history of law and organizations-national as well as international--confirms
the efficacy of new methods for new purposes. In this paper an attempt will
be made to delineate some signal features of the existing and evolving legal
and institutional systems for the development of water resources of an international river with emphasis placed on the developing countries.
Existing Legal System (Lex Lata)
Ever since the beginning of organized political institutions, legal provisions
on the use and control of water have existed. 4 Legal rules may be found in the
Ordinances of Manu, s in the Hammurabi Code, in the Chinese water regulations of the various dynasties7 in the Roman 8 and in the Moslem Laws. 9 They
vary from one country to another; at times, even in the same country, different
rules are followed. For example, in the western parts of the United States of
America the right of prior appropriation is accepted while in other parts of
the States riparian right is recognized. 10 These legal rules are essentially

'See F. J. BERBER, RIVERS IN INTERNATIONAL LAW, trans. R.K. Batstone (London: Stevens &
Sons, Ltd., 1959), p. 1.
'See G. BUHLER, THE LAWS OF MANU, WITH EXTRACTS FROM SEVEN COMMENTARIES (Oxford:
Clarendon Press, 1886), chap. III, para. 163; chap. IV, paras. 46, 48, 56; chap. IX, paras. 219, 274,
281; chap. IX, paras. 164 and 174.
'See ROBERT FRANCIS HARPER, THE CODE OF HAMMURABI, KING OF BABYLON ABOUT 2250 B.C.
(Chicago: The University Press, 1904, 2nd ed.), paras. 53, 55, 56.
'See Dante Caponera, WaterLaw Principlesin the Chinese Legal System, ITHE INDIAN JOURNAL
OF INTERNATIONAL LAW

(1960), pp. 239-275.

'See T.C. Sanders (trans.) THE

INSTITUTES OF JUSTINIAN

(London: John Parker & Son, 1853),

Lib. 2, tit. 1, §§ 1, 2, 4.

'See

DANTE CAPONERA, WATER LAWS IN MOSLEM COUNTRIES

(Rome: Food and Agriculture

Organization, 1961), pp. 16-39.

"See Harold E. Tohomas,
GEOPHYSICAL

Water Laws and Concepts, 50 EOS

TRANSACTIONS,

AMERICAN

UNION (February 1969), pp. 40-50. For a detailed bibliography on American water
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national in character and are not applied in the context of inter-state relationships.
International water law is a relatively less developed branch of the law of
nations." Only two general international conventions deal with international
rivers. One is the 1921 Barcelona Convention on the Regime of Navigable
Waterways of InternationalConcern,' which is mainly concerned with navigation. Forty-two states signed the convention; it is only in force in twenty states
now. This represents less than one-sixth of the membership of the United
Nations. Furthermore, most of these states which have ratified the convention
have no rivers to which the convention can apply. The second international
general convention is the Geneva Convention Relating to the Development of
HydraulicPowerAffecting More than One State, 1923. 13 The guiding principle
of the convention is that of facilitating the exploitation and increasing the yield
of hydraulic power. Out of the eleven states ratifying the Convention, "there
are scarcely two of them which may be called riparian states so that the convention had not been given practical application."'"
The practice of states has not been sufficiently uniform to suggest that a
body of rules has become part of customary international law.IS National laws
are largely influenced by climatic, geographic, social and economic conditions,
and industrial and technological developments. They vary widely. After a
detailed analysis of municipal laws of several countries in Africa, America,
Asia and Europe, F. J. Berber comes to the conclusion that "(t)he extensive
material on internal water law which has been brought together . . . provides
at first sight a confusing abundance of rules, and it seems impossible to deduce
16
from this material general principles of law recognized by civilized nations.'
7

laws see MYRON JACOBSTEIN AND Roy MERSKY, WATER LAW BIBLIOGRAPHY 184 -1965 (Maryland:
Jefferson Law Book Company, 1966).
"In view of the peculiar characteristics of water which is mobile in nature, the claim of absolute
sovereignty over part of an international river has raised problems as opposed to the claim of
sovereignty of a state over its land territory which is static and immovable.
I'The Barcelona Convention is general in the sense that (1)it does not relate to a particular river
but formulates principles intended to apply generally to all international rivers in the territories of
the contracting states and (2)it is open to general participation and is not a convention between the
riparian states of a particular river. The Convention is open to any state represented at the
Conference at which the Convention was formulated, by any member of the League of Nations, and
by any state which the Council of the League of Nations communicated a copy of the Convention.
For the Convention, see 7 LEAGUE OF NATIONS TREATY SERIES (1921), no. 172, p. 37.
"Por t& Geneva Convention of December 9, 123, see LEAGUE OF NATIONS TREATY SERIES
(1925),
no. 905, p. 77.
4
1 UNITED NATIONS,
1 LEGAL PROBLEMS RELATING TO THE UTILIZATION AND USE OF
INTERNATIONAL RIVERS (Doe. A/5409 of 15 April 1963), p. 72.
'See HERBERT ARTHUR SMITH, THE EcoMoNIc USES OF INTERNATIONAL RIVERS (London: P.S.
King & Son, Ltd., 1931), pp. 144-158. Smith observes that "it would be premature at present to
claim them (principles which he suggested to have been consistent in treaties and practice of states
and in court decisions) as positive rules which the consent of states has incorporated into the
accepted body of international law," ibid., p. 150.
"Berber, op. cit. supra note 4 at pp. 253-254.
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Decisions of international tribunals in this area are not many and have been
of very limited use in the development of general principles of law concerning
the utilization and development of water resources of an international river.' 7
The writings of publicists in clarifying and identifying the governing principles of water law are not only few but also divided.'" Broadly speaking,
theories enunciated by scholarly commentators may be classified into four
categories: (i) Territorial Integrity; (ii) Absolute Sovereignty; (iii) Community
in the Waters; (iv) Limited Territorial Sovereignty.
(i) TerritorialIntegrity: The theory is closely related to the old common
law doctrine of private water rights whereby a lower riparian has the right to
demand the continuation of the natural flow of waters coming from upstream.
In other words, no state is permitted to modify the natural conditions of its
own territory to the disadvantage of the natural conditions of the territory of
a neighboring state." According to its proponent Max Huber, "Every State
must allow rivers . ..whether in respect of their length or their breadth, to
follow their natural course.""0 A state should not divert, interrupt, artificially
increase or diminish the flow of water. In spite of its enunciation by Huber
and other publicists like Fleischman, Oppenheim and Schenkel, no case has
been found in which the theory has ever been applied by any international
tribunal.
(ii) Absolute Sovereignty: The classical formulation of the Absolute
Sovereignty theory is to be found in a statement made by the United States
Attorney-General Harmon in 1895 in connection with the dispute with Mexico
concerning the utilization of the Rio Grande. 2 According to this theorywhich has come to be known as Harmon doctrine-each state is master of
its own territory and may adopt in regard to watercourse all measures deemed
suitable to the national interest irrespective of their effects beyond its borders.
"In its judgment concerning the InternationalCommission of the River Oder (Ser.A. No. 23,
1929) and the Diversion of Water from the River Meuse (Ser. A/B No. 70, 1937), the Permanent
Court of International Justice did not. consider the general rules of law with regard to rivers as
invoked by the disputant states. On the other hand, the Court restricted itself to the interpretation
and application of the specific treaties concluded by the parties. A later award of the Arbitral
Tribunal on the Lak Lanoux case in 1957 did not go further in recognizing general priznciples of
law. Confining itself to the 1866 Treaty of Bayonne and the 1949 Agreement between France and
Spain, the Tribunal did not accept the Spanish thesis invoking general principles of river law. While
specifically dealing with the question of "prior agreement" the Tirbunal said: "Customary
international law ... does not supply evidence of a kind to orient the interpretation of the Treaty
and of the Additional Act of 1866 in the direction of favouring the necessity for prior agreement;
and even less to permit us to conclude that there exists a general principle of law or a custom to this
effect." As quoted in MARJORIE M. WHITEMAN, 3 DIGEST OF INTERNATIONAL LAW (Washington:
U.S. Govt. Printing Office, 1964), p. 1070.
"See BERBER, op. cit. supra note 4 at pp. 219-223.
"See L. OPPENHEIM, INTERNATIONAL LAW, Lauterpacht ed., 8th ed. (London: Longmans Green
& Co., 1955), p. 475.
"°As quoted by F. J. BERBER, op. cit. supra note 4 at p. 20.
"For the statement made by Harmon see United States, 21 Op. ATr'y GEN. (1895) p. 274.
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The Harmon doctrine has been asserted a few times by the United States
in controversies with Canada and with Mexico in the past. India relied on it in
its dispute with Pakistan over the Indus waters in the fifties. Though commentators like Briggs, Fenwick, Hackworth, Hyde, Kluber and -others have
attested to its existence, the theory has found more critics than supporters
even in the United States where the theory was originated.
(iii) Community in the Waters: This theory envisages a collective right of
action by all riparians in such a manner that none of them can dispose of the
waters without consultation and cooperation of the others. According to its
chief exponent, Henry Farnham, a river which flows through the territory of
several states is their common property and neither state can do any act which
will deprive the other of the benefits of those rights and advantages. Considering rivers as bountiful provisions of Providence, Farham asserted that the
gifts of nature are for the benefit of mankind and the common right to enjoy
the benefit should be preserved. 22 This principle stems from the practical
consideration that the geography of a river has little, if any, relationship to
the political frontiers which divide it and in order to make optimum use of its
waters it is often necessary to develop an integrated program for the entire
drainage basin. Stated otherwise, the community approach offers abundant
opportunity for maximum utilization and most beneficial use of water
resources.
(iv) Limited Territorial Sovereignty: The principle of Limited Territorial
Sovereignty would curtail absolute territorial sovereignty and integrity but at
the same time does not go to the extent of the community approach. It envisages
a less advanced level of international integration. An overwhelming number
of writers including Brierly, Fauchille, Lederle, Quint, Sauser-Hall, SosaRodriguez, and Winiarski support the theory. According to them, each state
has a right to have the river system considered as a whole, and to have its own
interests taken into account and weighed in the balance against those of others.
And each state is precluded from making any alteration in the river system
which would cause material damage to another state's right of enjoyment without that other state's consent.23
But, that the law has not greatly developed does not signify that juridical
problems are of minor significance. Recognizing its increasingly growing
importance, the United Nations General Assembly, at its fourteenth session
in 1959, adopted a resolution2" requesting the International Law Commission
"See generally HENRY PHILIP FARNHAM, THE LAW OF WATERS AND WATER RIGHTS;
INTERNATIONAL, NATIONAL, STATE, MUNICIPAL AND INDIVIDUALS (Rochester, New York: Lawyers
Cooperative, 1904).

"See J. L.
2

BRIERLY, THE LAW OF NATIONS

(Oxford: Clarendon Press, 1963), pp. 231-232.

The draft resolution originally tabled by the Bolivian representive which was not accepted,
proposed that the International Law Commission be requested to cover in its work program
InternationalLawyer, Vol. 9, No. 3
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to undertake a study on the question of the legal regime of international waters.
Again, as its twenty-fifth session in 1970, the General Assembly adopted
resolution 2669 (XXV) requesting the Commission to further the progressive
development and codification of the rules of international law relating to
international watercourses. Earlier in 1963, pursuant to General Assembly
resolution 1401 (XIV) of November 21, 1959, the Codification Division of the
Office of Legal Affairs of the United Nations Secretariat collected 253 water
law treaties concerning the utilization of rivers for other purposes than navigation.2 ' This collection of treaties reveals that the codification of international
water law will be very difficult because of the large number of bilateral treaties
concluded for special purposes at different times. The law applied for the most
part has been ad hoc, which makes it difficult to deduce general principles of
law from these treaties.
During the post World War II period, scholarly and professional non26
governmental legal organizations including the Institute of International Law,
2
Inter-American Bar Association, 27 and the International Law Association
have devoted considerable attention to unearthing the ways and means of
developing and managing international water resources. Careful examination of
state practice has led to agreement on certain questions; and a few general
codification of rules concerning development of international waterways. See Doc. A/C 6/L 445
dated October 5, 1959. The resolution adopted [Res. 1453 (XIV)] dated December 7, 1959 was a
milder one. In any case, the International Law Commission did not undertake any study in response
to the resolution as the subject was given lowest priority in its work program.

"SSee

UNITED
OF

UTILIZATION

NATIONS,

LEGISLATIVE TEXTS AND
RIVERS

INTERNATIONAL

FOR

TREATY

OTHER

PROVISIONS CONCERNING

PURPOSES

THAN

NAVIGATION,

THE
Doc.

ST/LEG/SER.B/12 (1963).
2
n 1956, considering the growing importance of the uses of waters, the Institute of International
Law decided to study the subject and in 1961, at its Salzburg session, formulated seven
recommendations regarding the utilization of non-maritime international waters for purposes
other than navigation. These recommendations, in general terms, advocate the equitable uses of
waters by all the riparian states. See 49 ANNUAIRE DE L'INSTITUT DE DROIT INTERNATIONAL
(1961). pp. 381-384.
27
The Inter-American Bar Association considered the question of international water law at its
tenth conference at Buenos Aries in 1957. The following year, the Association adopted certain
general principles regarding the uses of waters of an international river. These principles, the
Conference resolved, form part of customary international law. See INTER-AMERICAN BAR
ASSOCIATION,

1 PROCEEDINGS OF THE TENTH CONFERENCE HELD IN BUENOS AIRES FROM 14 TO 21

NOVEMBER (Buenos Aires: 1957).

"The International Law Association undertook a study concerning the development and use of
waters in international rivers pursuant to a proposal submitted by the late Professor Clyde Eagleton
at its 46th conference held at Edinburg in 1954. After long and detailed deliberations for over ten
years, the Association adopted a comprehensive set of rules in 1966 at its 52nd conference held at
Helsinki. For the various reports and resolutions see INTERNATIONAL LAW ASSOCIATION, REPORT
CONFERENCE (London: 1955), p. 309; REPORT OF THE
FORTY-SIXTH (EDINBURG)
FORTY-SEVENTH (DUBROVNIK) CONFERENCE (London: 1957), p. 216; REPORT OF THE
9
FORTY- EIGHTH (NEW YORK) CONFERENCE (London: 195 ),p. 28; REPORT OF THE FORTY-NINTH

OF THE

(London: 1961), p. 33;
(London: 1963), p. 394; REPORT OF
(London: 1965), p. 119; REPORT OF THE FIFTY-SECOND
p. 447.
(HAMBURG)

CONFERENCE

CONFERENCE
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principles have been identified, and proposed for acceptance by the states.
The most recent and authoritative statement of such principles has been made
by the International Law Association in its "Helsinki Rules on the Uses of the
Water of International Rivers." These consist of thirty-seven articles and an
annex dealing with model rules for the constitution of the conciliation commission for the settlement of a dispute. They deal with general definition,
equitable utilization of the waters, pollution, navigation, timber-floating,
procedure for the prevention and settlement of disputes. One of the most
important contributions of the Helsinki Rules is adoption of the international
drainage basin concept as against the single watercourse approach. The
drainage basin is determined by the watershed extremities of the system of
waters. The system of waters includes the river and its tributaries. It also
includes both surface and underground flow.
Some Features of Evolving Legal Rules (Lex Ferenda)
In the developed world, in the case of several international rivers, both
boundary and successive, such as the Columbia, Danube, Rhine, Rio Grande,
and St. Lawrence, various matters regarding the utilization and control of
waters have been settled through bilateral agreements or arrangements
between the interested states and have been further implemented through
day-to-day cooperation and periodic contacts between the national administration concerned. Many lessons can be learned from these experiences; but
it is fallacious to believe that water development achievements in the scientifically and technologically advanced countries can ipsofactobe taken as examples
which necessarily have much relevance to the requirements of the developing
countries. Due to varying conditions, it would be difficult to transpose laws
into a new political, economic, religious and social framework. It would however be helpful, by studying similarities and general patterns, to identify the
basic problems which may be encountered and to indicate possible methods
of approach.
Due to the growth of international regional and economic community
organizations, especially after the establishment of the United Nations,
national development policy regarding water resources has been greatly
influenced by the newer practices and methods of international cooperation.
In particular, agreements concluded by the co-riparian states in recent years
in respect to the development of the Lower Mekong, La Plata, the Niger, the
Senegal and the Chad are examples of agreements adopted in order to obtain
the mutual advantages of a coordinated development of water resources. As
the legal arrangements require a long and laborious process of negotiations,
the principles have not yet found their legal expression; but, the trend promises
to accommodate the following characteristic features: (1) integrated basin
InternationalLawyer, Vol. 9, No. 3
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development; (2) joint and coordinated action; (3) community interest; (4)
limitation of sovereignty; and (5) respect for national sovereignty.
1. Integrated Basin Development
In accordance with the principles of contemporary international law, riparian
states are precluded from taking unilateral action prejudicial or injurious to the
lawful interests of a cop-riparian state; nor are riparian states required to
follow an integrated basin approach for the utilization and development of the
water resources of an international river. However, in recent years, the concept
of integrated basin development has been widely recognized as the main
criterion for optimum development of the water resources of an international
river. 29
With the use of rivers for other than navigational purposes, the conventional
concept of an international river has developed into that of an international
drainage basin. It includes all the tributaries and distributaries forming part of
the river system as a component of the whole drainage basin.3 0 Integrated basin
development presumes needed joint action on the basis of the concept of a
geoeconomic unit, considering the basin as whole from a geographic, economic
and social point of view. The idea of integration does not necessarily mean
the setting up and/or the operation of an institutionalized regional unit as the
objective of development and the essential condition for joint action, not the
creation of an adminstrative supranational authority for centralized management of the basin as a whole.
The integrated approach is associated with two basic ideas: multi-purpose
projects and basin-wide programs. Multi-purpose projects, as against single
purpose projects, permit a more complete and prudent utilization of the water
resources. The basic tenet of the multi-purpose development project is that
certain facilities available in a drainage basin may be jointly used to serve more
than one purpose. For instance, it may be possible to construct a dam that will
not only provide water for irrigation, for industry, and for electric power but
will also serve beneficially the purposes of navigation and flood control as well.
The basin-wide program, on the other hand, envisions a broad program of
regional economic development. It ties the development of water and other
natural resources in the drainage basin more closely to each other and enhances
their usefulness as an entity for planning. The process has been encouraged by
29

See UNITED NATIONS, INTEGRATED RIVER BASIN DEVELOPMENT, Doc. E/3066/Rev. 1 (New
York: 1970), p. 1.
3
For a study of the evolution of the concept of international drainage basin, see A. H.
GARRETSON, R. D. HAYTON and C. J. OLMSTEAD, THE LAW OF INTERNATIONAL DRAINAGE BASIN
(New York: Oceana Publications Inc. 1967); LUDWIK A. TECLAFF, THE RIVER BASIN IN HISTORY
AND LAW (The Hague: Martinus Nijhoff, 1967), pp. 119-192; INTERNATIONAL LAW ASSOCIATION,
HELSINKI RULES ON THE USES OF THE WATERS OF INTERNATIONAL RIVERS, art. 2.

InternationalLawyer, Vol. 9, No. 3
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the evolution of new development techniques, and the inter-relationship between the resources and their uses in various parts of the basin. Even multipurpose projects cannot be undertaken, in most cases, without having the
broad outline of a plan for the entire drainage basin.
The basic objective of the Mekong Development project in Asia is the
comprehensive and integrated development of the basin's water resources ef-

fectively, economically, and equitably. 3 It envisages the development of the
basin through construction of dams and canals for irrigation of farmlands,
flood control, generation of hydroelectric power, and navigation improvement
on the main river.32

In South America, the 200-year-old dream of the River Plate countries
(Argentina, Bolivia, Brazil, Paraguay and Uruguay) to organize an integrated
river basin development undertaking was approved in general by the riparian
governments in the Montevideo Conference in 1941.33 In a similar but more
forceful manner, the African countries have also accepted the philosophy of

integrated basin development in regard to the Chad, Niger and Senegal
basins. 34
2. Joint and CoordinatedAction
The integrated basin approach, in general, presupposes coordinated or joint
action for development of water resources considering the basin as one unit. In
the case of an international river, the joint and coordinated action for common
benefit has taken two different forms. 35 By one form, a riparian state permits
the use of its territory for purposes of data collection as well as construction of

projects by another riparian state. 3 6 The second form, which is more advanced

"See

MEKONG COMMITTEE, PRINCIPLES OF OVERALL WATER POLICY FOR THE LOWER MEKONG

BASIN, Doc. WRD/MKG/INF/L.220 (March 1, 1967). p. 2.
3'See Boonrod Binson, "System of Administration of International Water Resources," Paper
Presented at the United Nations Panel of Experts on Legal and Institutional Implications of the
Development of International Water Resources, 2-9 December 1968 (Vienna: 1968, Mimeo,
hereinafter cited as Vienna Panel of Experts, 1968), p. 15.
"See Rodrigues Arias, "A Contribution to the Study of the Systems of-Administration of
International Water Resources," Vienna Panel of Experts, 1968, p. 21.
'See G. Dekker, "International River Basins and Regional Development in Africa," Paper
Presented at the United Nations Meeting of Panel of Experts on Water Resources Development
Policies, (Buenos Aires, June 1970)
"See G. Lipper, Equitable Utilization, in GARRETSON and Associates, op. cit. supra note 30 at
p. 39.
"For instance, in 1926, the government of the Union of South Africa in its capacity as Mandatory
of the Territory of South West Africa (Namibia) concluded an agreement with the Republic of
Portugal regulating the uses of the waters of the Kunene River for the purposes of generating
hydraulic power and of inundation and irrigation in the mandatory territory of South West Africa.
By Article 1 of the Agreement, South Africa was allowed to construct "a dam, weir or barrage, for
the diversion of water to be utilized for the generation of hydraulic power in the Mandated
Territory ...across the Kunene River on Portuguese territory at a distance of not less than three
InternationalLawyer, Vol. 9, No. 3
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than the first, seeks joint action by the riparian states for optimum development. This approach includes joint action in data collection, investigation,
planning, construction, operation, and management. 37
One of the prerequisites for joint action for development is the joint and
coordinated effort for investigation of the basin resources. 38 Since political
boundaries seldom coincide with the boundaries of a drainage basin, conflicts
of interest occur between the several jurisdictions that are involved. Unfortunately, there is no international statute existing today defining the rights
and duties of states in the matter of investigation and data collection.39

kilometers upstream from the point on the Rua Cana Falls." See UNITED NATIONS, LEGISLATIVE
TEXTS AND TREATY PROVISIONS CONCERNING THE UTILIZATION OF INTERNATIONAL RIVERS FOR

OTHER PURPOSES THAN NAVIGATION, ST/LEG/SER.B/12 (1963), p. 133 (hereinafter cited as
UNITED NATIONS LEGISLATIVE TEXTS AND TREATY PROVISIONS).

"For instance, an agreement was signed by Syria and Jordan in 1953 concerning the utilization of
the waters of the Yarmuk River. The agreement envisaged the construction of a dam and reservoir
for the purpose of irrigation and generation of hydroelectric power. Both countries recognized the
importance of Yarmukscheme and expediency of its joint use for their mutual benefit. See
AGREEMENT BETWEEN THE REPUBLIC OF SYRIA AND THE HASHEMITE KINGDOM OF JORDON
CONCERNING THE UTILIZATION OF THE YARMUK WATERS SIGNED AT DAMASCUS, JUNE 4, 1953. The

agreement came into force on July 8, 1953. See UNITED NATIONS LEGISLATIVE TEXTS AND TREATY
PROVISIONS, p. 378. Another agreement was concluded in the same year between the United
Kingdom and Portugal regarding the utilization of waters of Shire River in Africa. EXCHANGE OP
NOTES CONSTITUTING AN AGREEMENT BETWEEN HER MAJESTY'S GOVERNMENT IN THE UNITED
KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND AND THE PORTUGUESE GOVERNMENT

PROVIDING FOR PORTUGUESE PARTICIPATION IN THE SHIRE VALLEY PROJECT. LISBON, JANUARY 21,
1953., ibid., p. 138. Similar agreements were also concluded by Iraq and Turkey in ragard to the
Tigris and Euphrates in 1946 and by United States and Mexico in regard to the Colorado, Tijuana,
and Rio Grande Rivers in 1944. Ibid., pp. 376, 236. The above agreements are bilateral. It appears
that the Mekong is the first case in the developing world in which more than two states have come
together to take joint and separate action in a coordinated way for the benefit of all the people of the
basin. See generally P. K. Menon, The Lower Mekong Basin: An Enquiry into the International Legal
Problems of the Development Program of the Lower Mekong Committee (unpublished doctoral
dissertaiton, New York University, School of Law, 1970). The Mekong pattern has, more or less, been
followed in the development of the Chad, Niger and the Senegal basin in Africa. See G. Dekker, op.
cit. supra note 34.
"See William E., Kenworthy, Joint Development of International Rivers, 54 AMERICAN
JOURNAL OF INTERNATIONAL LAW (1960), p. 593.
"International bodies-governmental and non-governmental-have repeatedly emphasized the
necessity of mutual cooperation and coordination. As far back as 1933, the Seventh Inter-American
Conference at Montevideo recognized the necessity of cooperation of basin states in investigatory
studies. Article 1 of its Declaration, provided that "the states whose territorial studies are to be
carried on, if not willing to make them directly, shall facilitate by all means the making of such
studies on their territories by the other interested states and for its account." In 1957 the
Inter-American Bar Association at its tenth Conference in Buenos Aires resolved that as a principle
of international law "states with an.interest in an international water system ought to participate, as
soon as possible, in the planning and realization of the rational use of the waters." Similarly, the
International Law Association, at its New York Conference in 1958, recommended that riparian and
co-riparian states upon a common river and sharing a common drainage basin "should make
available to the appropriate agencies of the United Nations and to one another hydrological,
meteorological and economic information, particularly as to stream-flow, quantity and quality of
water, rain and snowfall, water tables, and underground movements." The Conference also
emphasized that regular and frequent exchange of information concerning the technical
characteristics of the drainage waters of a basin should be arranged and carried out between the
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Historically, when rivers were utilized principally for the purposes of navigation there were only a few instances in which riparian states had taken joint
and coordinated action. In the developed countries, on account of their accumulated rich experience, their refinements in science and technology, and the
availability of financial and human resources, national and local agencies
had been heavily relied upon. The necessity for joint action was found minimal.
On the other hand, in the developing world, the concern among basin states
to undertake joint action in a cooperative and coordinated fashion for largescale multi-purpose development has increased, among other things, because
(1) improvement works in one part of the basin may affect the flow characteristics in other parts; (2) present works may affect the future use of water in other
parts of the basin; (3) multipurpose improvement works have long range
benefits; (4) these works require enormous capital outlay and refined up-todate scientific technological know-how which are beyond the means of
individual basin states; (5) agreements among basin states will generally
facilitate construction works from international sources; and (6) fully coordinated studies will enable the ultimate development of the resources
potential of international rivers in an orderly fashion.
3. Community Interest
The principle of community interest is innovative and is a bold departure
from the theory of conventional territorial sovereign right. 40 This approach
does not necessarily call for a surrender of sovereignty but merely for pooling
so much of it as may be needed for the development of the resources to obtain
the maximum benefit. In such a practical approach, the basin states accept
the principle of a common and harmonized policy for the benefit of all. The
essential features of such an approach are: (1) the perfect equality of all basin
states in the use of the whole of the course of the river, and (2) the exclusion
of any preferential or discriminatory privilege of any one state in relation to
others. 4 1
riparian and co-riparian states for the benefit of authorities charged with duties concerning the
sources and uses of water. In a more amplified form, Article 29, paragraph 1, of the HELSINKI
RULES ON THE USES OF THE WATERS OF INTERNATIONAL RIVERS adopted by the International Law
Association in 1966 states that "with a view to preventing disputes from arising between basin
states as to their legal rights or other interests, it is recommended that each basin state furnish
relevant and reasonably available information to the other states concerning the waters of a
drainage basin within its territory and its use and activities with respect to such waters." In recent
years, the Coordinating Council of the International Hydrological Decade functioning under the
auspicies of UNESCO has also adopted a series of resolutions recognizing the importance of data
collection and the necessity of their coordination. For the various resolutions adopted by the
Coordinating-Council of the International Hydrological Decade see UNESCO/NS/198 (August 20,
1965); UNESCO/NS204 (June 24, 1966); SC/CS/75/64 (September 12, 1967), and SC/IHD/IV/36
(August 13, 1968).
10See GARRETSoN and Associates, op. cit. supra note 30 at pp. 38-40.
"While discussing the legal rights of riparian states in a navigable river in the International
Commission of theRiver Oder case, the Permanent Court of International Justice stressed the
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Naturally, in development activities, the degree of interest of the basin states
will vary. States with a very strong interest in agreeing and completing a certain
project should be willing to generalize its benefits as widely as possible to the
other basin states; at the same time, any government must not see it as a threat
to its basic interests. Once these conditions are met, the road to further progress
will be open. The common economic interests of the peoples of the basin will
tend to become predominant over political differences. The success of such
an approach does not entirely depend on the mere existence of precise treaty
commitments; the approach should be founded also on mutual help and a
good neighbourly relationship.
In Asia, one of the cardinal guidelines of the development activities of the
Committee for Coordination of Investigations of the Lower Mekong Basin is
"developing the water resources of the Basin for the benefit of all the people
2
In
of the Basin, without distinction as to nationality, religion or politics."
theory as well as in practice, the Lower Mekong basin states (Cambodia, Laos,
South Vietnam and Thailand) have recognized the importance of community
interest in the development of the river resources which they commonly share.
In South America, the present regime of the Plate basin founded on the River
Plate Basin Treaty of 1969, the Act of Santa Cruz de la Sierra of 1968 and the
Joint Declaration of the Foreign Ministers of the basin states of February 1969
at Buenos Aires is the outcome of the keenly felt individual interests of the
basin states coextensive with the community interest involved, for the harmonious and balanced development of the region, in particular for the maintenance and improvement of navigation facilities. 43 Similarly in the development process of the African rivers, the basin states have recognized the fact
that development efforts by individual states would adversely affect the
resources of the respective rivers. A typical provision in river development
statutes on the African states is found in Article 2 of the Agreement Concerning
the River Niger Commission and the Navigation and Transport on the River
Niger. Among the functions it assigns to the Commission are (1) maintenance
of liaison between the basin states; (2) collection, evaluation and dissemination
of basic data on the basin; (3) examination of projects prepared by the states
and recommendation of plans for common studies and works for development
of the basin; and (4) follow-up to the progress of the execution of studies and
works in the basin and keeping the riparian states periodically informed.

importance of the principle of community of interest and drew out the essential features of such
interest. See PCIJ Ser. A. No. 23 (1929) at p. 27.
2

See

UNITED

NATIONS,

ANNUAL

REPORT OF THE COMMITrEE FOR THE COORDINATION

INVESTIGATIONS OF THE LOWER MEKONG BASIN

OF

1971. (Doc. E/CN.I1/WRD/MKG/L. 341), p. i.

'See P. K. Menon, The Plate River Basin-Some Legal Aspects of Navigation Development in

5

THE

INTL LAw. (1971), pp. 667-689.
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4. Limitation of Sovereignty
As already indicated another important feature of recent developments in
the utilization and exploitation of water resources is the growing recognition
that it is inappropriate both legally and economically to uphold the classical
assumption of exclusive control of waters of an international river by the territorial state concerned.
To illustrate, the present regime of the Lower Mekong basin does not record
a single instance of claims of absolute territorial sovereign rights by the riparian
states. In general the development activities are entrusted to the Committee
composed of representatives of the member states. The principle of prior
consultation has been accepted for undertaking any project, mainstream or
tributary."'
5. Respect for National Sovereignty
In the past, agreements for the development of international rivers have at
times been dictated by the more powerful nations either upon the conclusion
of a conflict or through the exercise of their great power status." This kind of
situation is well-reflected in the arrangements made for the Danube in the past.
In contrast, the newly independent countries are especially zealous of maintaining their sovereignty and of seeking full participation by themselves alone
in the decisions that are made, in the light of its own national interest. The
pursuit of national interest is abundantly evident where political tensions exist
as on the Indus.
In the recently concluded international water resources development agreements in the developing world, each basin state-irrespective of its size,
population, national wealth, volume of water and drainage area-is accorded
equal voting rights. Voting is the ultimate means by which decisions are

"The principle adopted by the Mekong Committee in 1964 concerning the building of a bridge
over the Lower Mekong at My Thuan in the Republic of South Vietnam is an example of the present
regime's efforts to meet the conflicting needs of basin states in a cooperative way. It is an attempt to
reconcile the need of the upstream riparians-Laos, Cambodia and Thailand-for unimpeded
navigation with the lower riparian's (Republic of South Vietnam) need to facilitate land transport.
The principle calls upon the basin states to ensure that (a) no mainstream bridge shall impede
international maritime traffic, and specifications shall be established and agreed with the
Committee in advance of construction to ensure free movement of such international ocean-going
river traffic; and that (b) the Committee shall consider ways and means of meeting the cost
differential between (i) a bridge merely to facilitate the crossing of the river by land vehicles, and
(ii) a bridge built according to specifications as agreed by the Committee to provide a sufficient
height and a sufficient span to avoid obstructing ocean-going international maritime traffic. Based
upon this principle, the basin states have agreed that theMy Thuan bridge in the Republic of
South Vietnam should be a fixed span-type high level bridge.
"As late as 1945 President Truman proposed that the United States, Great Britain, the Soviet
Union, and France should participate in the administration of European waterways in addition to
the bordering riparian states. As cited in Louis B. Wehle, InternationalAdministrationof European
Inland Waterways, 40 AMERICAN JOURNAL OF INTERNATIONAL LAW (1946), p. 101.
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reached. Weighted voting has not been found very persuasive. It may be somewhat unrealistic to equate for voting purposes the two million inhabitants of
Laos, with Thailand's population of twenty-two million; nevertheless the only
acceptable soluton has been to maintain the equality of voting, that is one state,
one vote. Furthermore, important decisions, to be effective are made following
the principle of unanimity. 46 Hence unanimity is always sought, the power of the
veto protecting each state against action it opposes. This procedure inspires
the basin states to work together without prejudice or fear that they may be
outvoted on any matter of real significance to their own self-interest. The basin
states have been reluctant to create autonomous institutions-even though
created by themselves-with full responsibility for multinational development
projects.
Some Institutional Aspects of Development
Institutional mechanisms for water resources development are decidedly not
new phenomena. Regulation of navigation on the Rhine and the Danubeperhaps typical of the nineteenth century regional agency-is of considerable
administrative importance. However these traditional models of European river
commissions were set up for the accomplishment of a certain specific purpose,
invariably to ensure satisfactory implementation of the provisions of the existing
arrangements which covered mainly the maintenance and improvement of
navigation, the facilitation of transit and the related unification of national
rules and regulations. 47 As long as the agencies were concerned with only one
use of water and, more significantly with a non-consumptive use, their function
did not go further than the mere coordination of action within each of the
riparian states.
Toward the beginning of the century, when consumptive uses of water grew
into relative importance, coordination at occasional diplomatic conference level
became ineffective and controversial claims began arising among the basin
states. Water disputes between the United States and Canada and Mexico in
regard to Columbia and Colorado rivers are illustrative examples. These
disputes were settled more or less amicably by the conclusion of treaties and
by the creation of international water commissions entrusted with considerable
responsibilities in the development of the entire drainage basin.4
"6See for example,

STATUTE OF THE COMMITrEE FOR COORDINATION OF INVESTIGATIONS OF THE

LOWER MEKONG BASIN, art.

art. 10(3);

PLATE BASIN
47

See

5(3);

STATUTE RELATING TO THE DEVELOPMENT OF THE CHAD BASIN,

STATUTE OF THE INTERGOVERNMENTAL COORDINATING COMMITTEE FOR THE RIVER
COUNTRIES,

UNITED NATIONS,

art. 11.
LEGAL ASPECTS OF HYDROELECTRIC DEVELOPMENT OF RIVERS AND

LAKES OF COMMON INTEREST, Doc. E/ECE/136 (Geneva: 1952).
'See UNITED STATES, LegalAspects ofthe Use of Systems of InternationalWaters, Memorandum

of the State Department, Senate, 85th Congress, 2nd Session, Document No. 118 (Washington: 21
April 1958).
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In the developing world, where experienced national agencies are
non-existing, or have had little experience, the necessity for a new organizational set-up becomes more evident. The basin states suffer from a shortage of
trained and specialized personnel. The financial commitment is far beyond
their capability. Also, no development of importance has hitherto taken place
in the basin area. Much more significantly, international water resources have
become a major instrument for economic cooperation. Joint use of water
resources of a river basin has often meant joint economic development. In many
cases, water resources development is being closely followed up by the joint
study on planning of energy resources, transport, mining, industry, health and
agricultural development. The Lower Mekong, Niger, Senegal, Chad and La
Plata furnish examples of this type.
The following sections would therefore make an attempt to examine the
experiences of selected water resources development programs in order to
obtain a factual and conceptual basis for determining the arrangements neces4 9
sary for the effective implementation of the integrated basin program.
Administrative Aspects
In arriving at a suitable administrative arrangement for undertaking the
construction of projects, the following questions may arise: should the construction work be done by ajoint agency established by the basin states, or
should the work be divided between the two countries and then assigned to an
agency in each country after arrangement upon the specifications and means
for coordination of the work? Where the facility is to be located exclusively
within one state, should the arrangements governing construction be the same
as those for a boundary facility or does the fact that a structure is located
entirely within one country mean that it must be constructed by the country in
which it is located?
In the illustrative example of the St. Lawrence Seaway, the construction of
works both for the improvement of navigation and for the generation of power
on the International Rapids Section of the river is left to the sole prerogative of
each government.,o The works on the portion of the river lying in the United
States were constructed by the St. lawrence Seaway Development Corporation
created by the United States government."1 Similarly, works on the Canadian
49For the subject matter discussed in the following section, the author has heavily leaned on the
working papers prepared by Irving K. Fox on "Administration of International Rivers" and Y. A.
Mageed on "Administration of International Water Resources-Agencies" for the United Nations
Panel of Experts meeting on Legal and Institutional Implications of International Water Resources
Development held in Vienna from 2 to 9 December 1968. He acknowledges his indebtedness to these
authors.
"°See R. R. BAXTER, THE LAW OF INTERNATIONAL WATERWAYS (Massachusetts: Harvard
University
Press, 1964), pp. 91-96.
5
For the functions and powers of the St. Lawrence Seaway Development Corporation, see ibid.,

p. 94.
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side were constructed by a corresponding institution, the St. Lawrence Seaway
Authority. 2 The construction of facilities for the generation of power needed
the approval of the International Joint Commission. 3 In accordance with the
applications of the two governments, the International Joint Commission
approved the power project and also approved the establishment of the St.
Lawrence River Joint Board of Engineers to review and coordinate plans for
the power project. 14
In a more-or-less similar fashion, in the Colorado, Tijuana, and Rio Grande
River basins, each section of the International Boundary and Water Commission has retained jurisdiction over those portions of the works lying within
the limits of its own country. 5 In general, construction works which are lying
wholly within the territory of one country are carried out exclusively by that
country's section of the Commission. 6 In regard to the development of the main
channel of the Rio Grande River, the works are built jointly."7
As a departure from the above cases, in the Aswan High Dam project on the
Nile Basin, the Permanent Joint Technical Commission composed of equal
members from the United Arab Republic and the Republic of Sudan was
entrusted with the construction of the dam. 8 Furthermore, in the event of a
construction project in a cobasin state or states other than United Arab
Republic and Sudan, the Commission is empowered, on their behalf, to
negotiate with the said states. If such negotiations result in an agreement to
construct any works on the river, the Commission shll "draw all the technical
"rThe power development on the St. Lawrence River on the Canadian side was undertaken by the
Hydroelectric Power Commission of Ontario as designated by the Canadian Parliament and as
approved by the International Joint Commission. See International Joint Commission, Docket 68
(October 29,1952) as cited in R. R. BAXTER, DOCUMENTS ON THE ST. LAWRENCE SEAWAY (London:
The British Institute of International and Comparative Law, 1960), p. 36.
"The International Joint Commission was established in pursuance of Article VIII of the
Boundary Waters Treaty of 1909. In accordance with Article III of the Treaty, no prior approval of
the Commission is needed for works concerning improvement of navigation if the level or flow of
the river is not affected. For a detailed study on the functions of the Commission, see C. J.
CHACKO,

THE INTERNATIONAL JOINT COMMISSION BETWEEN THE UNITED STATES

OF AMERICA

AND THE DOMINION OF CANADA (New York: Columbia University Press, 1932); L. M.
BLOOMFIELD AND G. F. FITZGERALD, BOUNDARY WATER PROBLEMS OF CANADA AND THE UNITED
STATES: THE INTERNATIONAL JOINT COMMISSION, 1912-1938 (Toronto: The Carswell Company
Ltd., 1958).
"See BAXTER, op. cit. supra note 50 at n.19, p. 94.
"See Treaty Between the United States and Mexico Relating to the Utilization of the Waters of
the Colorado, Tyuana and of the Rio Grande Rivers, 3 February 1944, UNITED NATIONS
LEGISLATIVE TEXTS AND TREATY PROVISIONS, op. cit. supra note 39 at pp. 236-258.
"Ibid., arts. 7, 12, 16.
"For example, both the governments-Mexico and the United States-have agreed to construct
jointly the dam and other related works on the main channel of the Rio Grande, ibid., art. 5.
"See Agreement between the Republic of Sudan and the United Arab Republic for the Full
Utilization of the Nile's Waters, November 8, 1959, part IV, para. 1 in 453 UNITED NATIONS
TREATY SERIES (1964), no. 6519, pp. 51-77. For a comprehensive account of the Nile Basin
development, see GARRETSON and Associates, op. cit. supra note 30 at pp. 256-297; Syed Hosni,
Legal Problems of the Development of the River Nile (unpublished doctoral dissertation, New
York University, 1958).

InternationalLawyer, Vol. 9, No. 3

458

INTERNATIONAL LAWYER

execution details and the working and maintenance arrangements." ' s9 The
Commission is also empowered to supervise the construction works jointly with
the third state or states.60
In the Yarmuk scheme,61 the Republic of Syria and the Hashemite Kingdom of Jordan have agreed to construct a joint dam and reservoir, a joint
electric power generating station and related installations. 62 The joint dam and
reservoir are to be constructed in the territories of Syria and Jordan.
In the Danube, in general, construction is carried out by the riparian states
individually in their respective section but when a state is not in a position to
construct necessary works, the eight- member Danube Commission created
under the 1948 Belgrade Convention may construct them. 63 Of great significance is the recently concluded agreement between Romania and Yugoslava
concerning the utilization of their frontier resources. 64 Within the framework
of the agreement, Romania and Yugoslavia have undertaken joint construction
65
of the Iron Gates Hydropower and Navigation Project.
An interesting approach widely adopted in Europe for the construction of
works on rivers is the granting by the basin states of a territorial concession to
a private enterprise which is created for that purpose. For example, for implementation of the canalization project of Moselle, France, the Federal Republic
of Germany, and Luxembourg have established the International Moselle
Company pursuant to a convention signed by these states on October 27, 1956.66
The convention provides the framework for constructing the project jointly by
the contracting parties. 67 International Moselle is a limited liability company
of German law, registered in the German Trade Registry with its headquarters
at Trier. The objective of the company is limited to the financing and supervision of the work. The construction work was to be carried out by the National
Navigation Services of the participating states. The company is empowered to
approve the plans of the project and the schedules of work. It has also to make
"Ibid.,
part V, para. 1.
60lbid.
6
Yarmuk Scheme envisages economical and effective means providing the additional water
needed by Jordan and the electric power needed by both Syria and Jordan. See Agreement between
the Republic of Syria and the Hasemite Kingdom of Jordan concerning the Utilization of the
Yarmuk Waters, June 4, 1953, art. 1, para. g in 184 UNITED NATIONS TREATY SERIES (1954), no.
2437, p. 24.
62
Ibid., art. 2
3
See J. D. Chapman (ed.), THE INTERNATIONAL RIVER BASIN (Vancouver: 1963) p. 32;
GARRETSON and associates, op. cit. supra note 30 at p. 126.
'See Agreement between the Federal Republic of Yugoslavia and the Romanian People's
Republic ConcerningQuestions of Water Control on Water Control Systems and Watercourses on
or Intersected by the State Frontier, April 7. 1955, UNITED NATIONS LEGISLATIVE TEXTS AND
TREATY
PROVISIONS, pp. 928-934.
65Ibid., art. 2.
6
1For a detailed analysis, see CARLOS FLIGLER, MULTINATIONAL PUBLIC ENTERPRISES
(Washington: International Bank for Reconstruction and Development, 1967), pp. 37-40.
7
bid.
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available the necessary funds. The details of the cooperation between the
company and the National Navigation services are settled by special agreements
between the company and each of the states concerned. Several other enterprises such as Interalpen, Yugelexport, Austro-Bavarian Power Company, and
the Jochenstein Power Company are engaged in multinational water
development projects in Europe .68
Legal Aspects
From the legal point of view, if it is agreed that each participating state is
responsible for construction of the works lying within its own territory, the
problem is rather simple. The works are undertaken under the national laws of
the states concerned. What is then needed is a coordination of works. With
respect to the coordination of works within an international drainage basin,
the nature, location, specification, and purpose to be served are generally
determined by agreements. Provisions are also made in these instruments as
to the time and the order in which construction shall be undertaken. For
example, in the Rio Grande system, the two governments agreed that the
"works shall begin with the construction of the lowest major international
storage dam, but works in the upper reaches of the river may be constructed
69
simultaneously."
On the other hand, in cases where a joint agency is established for construction, it might be necessary to have special agreements on many vital
problems such as taxation, labor, customs, and immigration. It is a prime
necessity for the agency to be free, as far as possible, from the individual control
of the basin states exercised by their respective national laws and executive
authority.
The problem of taxation has always been important in joint construction
programs, principally because the theories of taxation vary considerably from
one country to another. The agency responsible for the joint construction is
therefore generally exempt from the payment of taxes, duties, fees, or levies
with respect to its property, assets, and income. In case taxes are levied, the
agency is not subject to any heavier taxation than those levied if the works were
done directly by the governments of the participating states themselves. All the
materials and equipment imported for the purpose of construction are exempt
from taxes, customs duties and similar charges. Generally, states concerned
take appropriate measures to facilitate the import of all these materials and
equipment. Materials provided by one country for a common work are also
exempt from national taxes on the ground that a basin state should not derive

"See Rudolf Parti, "Theoretical Problems and Practical Performance of International Water
Resources Development," Vienna Panel of Experts, 1968.
"See op. cit. supra note 55, art. 5.
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any extra financial advantage by taxing the materials jointly used with co-basin
states. For example, in the Yarmuk scheme, it has been provided that "all
materials, implements, equipment, tools, apparatus and accessories certified
by the Joint Commission as necessary for the Maqarin (electric power generating project) installations and their operations and maintenance shall be exempt
from customs duties and taxes in the two States." 0
The problem of currency is often another bottleneck. Transfer of currency
is essential to meet construction costs. Severe regulations pertaining to foreign
currency transactions are generally found in less developed countries. These
regulations may affect many phases of construction, including the salary of
non-local personnel and the ability to import materials, parts, and components.
The participating states may have to make liberal provisions in regard to
exchange control permits.
Operation and Maintenance of Projects
In arriving at administrative arrangements as to the operation and maintenance of projects, the following questions may arise: what kinds of arrangements should govern the operation of facilities such as dams, power stations,
and locks? Should these operating tasks be performed by a joint agency staffed
by personnel from all participating states, or should the works be divided
among them with each state establishing an agency to perform its share of the
works? If each state has its own operating agency, how are operating programs
to be coordinated? Where facilities lie entirely within one state, should these
facilities be operated by a joint agency or should they be operated by a national
agency of the state in which the facility is located? If the facility is to be operated
by a national agency, how should the operation of the facility be coordinated
with the operation of other facilities in the systems?
As has been mentioned in the case of construction, where a project is located
in one country (national projects), the general practice is that that country is
assigned responsibility for operating and maintaining the project in accordance
with an international agreement. A joint committee or board is then established
to coordinate operations among the several countries. For example, in the case
of the Indus, facilities have been built and operated by each country-India and
Pakistan-individually in accordance with agreements on the nature of the
facilities to be built and how they should be operated. 7 In the case of the
Columbia River, Canada is responsible for building storage facilities within its

"See op. cit. supra, note 61, art. 6. The Yugoslav-Romanian Agreement of 1955 is more
comprehensive in this respect.
'See THE INDUS WATERS TREATY CONCLUDED BETWEEN INDIA AND PAKISTAN, September 19,
1960, art. 4, para. 7, 9. For the treaty see UNITED NATIONS LEGISLATIVE TEXTS AND TRJEATY
PROVISIONS, pp. 300-365.
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boundaries and the United States for building hydroelectric facilities within its
geographic area. Operating programs are being coordinated through meetings
of representatives of national agencies responsible for the operation of facilities
in each country.72
In the case of international projects, that is projects physically located in
more than one state, two approaches have been used: (1) a joint agency, and (2)
separate agencies.
The establishment and functioning of joint agencies which operate through a
unified staff required a complex process. Due to its complexity, the system has
developed slowly. With the growth of the integrated approach to river basin
development, we may expect the joint agency to be more and more used.
An alternative to the joint agency is the existing practice of the establishment
of separate agencies among the basin states. In this case, efforts are made to
divide the responsibilities between the basin states. Again, as in the case of
coordinating national projects, a joint board or committee coordinates the two
sections in order to resolve any problems that may arise. This approach, for
instance, has been followed in the St. Lawrence Seaway where there are separate
national agencies basically responsible for the operation of the Seaway power
project; however, operating coordination is achieved through the International
St. Lawrence River Board of Control established by the International Joint
Commission. "
As to the cost of operation and maintenance of joint works, there are different
methods or theories used to apportion the costs such as marketability theory,
benefit theory, installation use theory, alternative single purpose expenditure
theory." The 1944 U.S.-Mexico Treaty provides that the costs of construction,
operation, and maintenance of each dam shall be prorated in relation to the
capacity allotted to each country for conservation purposes in the reservoir at
the dam.75 Thus, in the case of Falcon Dam, the costs are prorated 58.6 percent
to the United States and 41.4 percent to Mexico; in Amistad Dam, the costs are
prorated 56.2 percent to the United States and 43.8 percent to Mexico. Cost of
power facilities, on the other hand, are shared equally between the two
countries.

"See

TREATY

COOPERATIVE

BETWEEN THE UNITED STATES OF AMERICA AND CANADA RELATING TO
DEVELOPMENT OF THEWATER RESOURCES OF THE COLUMBIA RIVER BASIN,

January 17, 1961, arts. 3, 4 and Annex a. For the text of the treaty see ibid., pp. 206-223.
"For the duties and functions of the International St. Lawrence River Buard of Control, see
International Joint Commission, op. cit. supra note 56.
"For a detailed discussion of the theories used to apportion the costs, see A. L. Grandi,
Distribution of Cost for Multi-purpose Hydraulic Projects, 8 WATER FOR PEACE (Washington:
United States Government Printing Office, 1967), p. 743.
"See op. cit. supra note 55 art. 5.
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Some Concluding Observations
The challenge presented by the new multiple and integrated uses of water
resources for social and economic welfare of the basin population as a whole has
made it necessary to rethink the question of law applicable to the legal status of
an international river.
The development of water resources as the common natural resources of the
basin states must be subject to mutual consultation between the states involved,
to cooperative efforts wherever appropriate, and to measures executed with the
utmost consideration of other countries' respective interests. The need for coordination and cooperation on problems pertaining to the development is more
acute in developing countries than in developed ones. The possibilities of
meeting this need are limited since the basin states are always kept under
political and economic pressures for use of finance. Furthermore, technical
resources are limited, and there is a marked deficiency of skilled personnel.
From these practical difficulties one conclusion may be reached. The development of water resources in the developing world could be made a reality, if at
all, only through the instrumentality of several regional and international
organizations which, while exercising various kinds of functions for the benefit
and well-being of mankind, can persuade nation-states to enter into negotiated
agreements to share equitable utilization and apportionment of benefits of the
natural resources they commonly possess.
Modern experience in integrated multipurpose development of water
resources has shown with increasing clearness that the development problems
cannot be solved by purely national action. 76 The need for interchange of
information and experience and coordination of action among national
authorities has become not only useful but necessary at every stage of any
development program. In United Nations and international forums, concern
has been expressed over the apparent lack of awareness in the international
community, especially in the developing world, of the significance of the
experience mentioned above and the vital lessons to be learned from them.
To meet this need of the newly independent countries many of the specialized
agencies of the United Nations family participate in various aspects of

6
See UNITED NATIONS, INTEGRATED RIVER BASIN DEVELOPMENT, Doc. E/3066/Rev.1 (New
York: 1970); J. D. Chapman (ed.) THE INTERNATIONAL RIVER BASIN (Vancouver: 1963); UNITED
NATIONS, INTEGRATED UTILIZATION OF WATER RESOURCES (Proceedings of the Interregional
Seminar on the Integrated Utilization of Water Resources, Fergana: 1966); GARRETSON and
associates, op. cit. supra note 30; INTERNATIONAL ASSOCIATION OF WATER LAW, ANNALES JURIS
AoUARIUM (Mendoza: 1968); United Nations, Proceedings of the Panel of Experts on Legal and
Institutional Implications of International Water Resources Development, Vienna, December 1968
and New York, December 1969 (unpublished); UNITED NATIONS, JURIDICAL AND INSTITUTIONAL
PROBLEMS OF MULTINATIONAL WATER DEVELOPMENT PROJECTS IN LATIN AMERICA, Seminar
Report (Quito: January 1969, mimeo); United Nations, RIVER BASIN MANAGEMENT, Doc.
ST/ECE/WATER/3 (New York: 1971).
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international water resources development programs. ' In fact, many of the
important river commissions in the developing world have been in one way or
another the offspring of one or more international organizations in co-operation
with the local authorities.
A suitably structured and function-oriented collective agency having its links
with the United Nations and its affiliated agencies may help to eliminate
political considerations and to adopt a cooperative approach where emphasis is
placed on partnership and not on competition. The relationship of the
agency-as for example in the Lower Mekong Development Committee-with
the United Nations family of organizations is desirable and desired not only to
permt an ordered reliance on the availability of water resources but also to
attract the financial investment needed to exploit it. A third-party scrutiny and
professional criticism can be a healthy factor in harmonizing conflicts of views
among the basin states and in achieving the specialization necessary for effective
action.
The agency responsible for development must be a permanent organ. The
traditional practice of occasional diplomatic nogotiations or conferences will not
satisfy the requirements of integrated development wherein there is a clear need
for coactivity and not mere co-existence. The problem is not how to keep the
basin states peacefully apart but how to bring them closer together. To be
effective, the agency should have sufficient authority, technical capability and
financing capacity so that development program for the basin as a whole can
be conducted on a continuing basis. The functions of the agency may vary
according to the physical characteristics of the basin and with the political,
economic, social, cultural and traditional factors.
Finally, it may be observed that there is no discernible perfect institutional
mechanism for the development of water resources. The mechanics of specific
arrangement are in fact not as important as the disposition of those who rely on
it. It is not of great importance whether the agency has operational functions in
the field, or is simply promotional, or policy making, whether it decides by
majority or by unanimity or by consensus, whether it possesses general or
limited political or technical functions. The really important determinant is
whether member states discover in it the means of fulfilling their important

"Nearly all United Nations agencies are directly or indirectly concerned with the development of
water resources. For example, the Food and Agriculture Organization is concerned with agriculture,
forestry and fisheries; the United Educational, Scientific and Cultural Organization with scientific
aspects, especially hydrologic studies; the World Health Organization with the problems of water
pollution and water quality; the World Meteorological Organization with hydrological and
meteorological aspects; the International Atomic Energy Agency with radioactive waste, the
United Nations Development Programme with technical assistance, and the International Bank
for Reconstruction and Development and its affiliates International Development Association and
International Finance Corporation with financial assistance. See UNITED NATIONS, FIrTH
BIENNIAL REPORT IN WATER RESOURCES DEVELOPMENT, Doc. 3/4447 (1968).
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needs and are psychologically prepared to employ it effectively to realize their
mutual objectives. In other words, the participating states must fully cooperate
with each other in spite of their internecine political rivalries and conflicting
domestic interests.
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